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INTRODUCTION 
 
The City of Duluth located in Gwinnett County, Georgia is the owner of the 15,000 sq. ft. 
Red Clay Theatre complex located at 3116 Main Street.  The building housing the Red 
Clay Theatre was once the site of Calvary Christian Church.  The property was 
purchased in 2003 by the city for $1,800,000 and converted to a performing arts, 
concert, and theatre education venue.  The complex has 267 seats, lobby, refreshment 
service area, box office, basement dressing rooms with shower facilities, rehearsal and 
education room, prop storage, kitchen, meeting room, restrooms, and loading dock.  
Nearby amenities include Duluth Town Green, Duluth Festival Center, Main Street 
Business Center, and City Hall.  
 
Duluth Festival Center is a multi-purpose concert stage and performing arts venue 
hosting a variety of city sponsored events and accommodating rentals for indoor and 
outdoor private party events or a combination of both.  The Town Green itself can 
comfortably host 6,000 patrons and has at its center piece a popular fountain water 
feature. The city sponsors numerous entertainment events throughout the year and has 
an active Marketing and Public relations department.  Several city staff members are 
dedicated to both public and private event planning.   
 
The City of Duluth has a history of supporting theatre and indeed launched the Aurora 
Theatre company now located in the county seat of Lawrenceville.  Also located in 
downtown Duluth is the 6300 sq. ft. 2nd Stage Theater currently operated by the New 
Dawn Theater Company and owned by the City of Duluth.  Neither 2nd Stage nor Duluth 
Festival Center are part of this RFP but round out and compliment the entertainment 
options in the cityôs Core Preservation District.   
 
The Duluth Mayor and Council are dedicated to bringing a variety of high quality theatre 
productions, concerts, and specialty events to the Citizens of Duluth and the 
surrounding area.  Duluth has a diverse population of 28,000 located in its 10 square 
miles and has the largest concentration of Korean residents in Georgia. The host county 
of Gwinnett is home to over 750,000 residents.  
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The Core Preservation District is the subject of an evolving Master Plan. Main Street is 
lined with a series of 130 year old buildings housing specialty shops, craftsman, and 
restaurants.  Phases I, II, and III of the Master plan complimented these buildings by 
highlighting and enhancing them with $23 million in public investment  resulting in the 
creation of Town Green, pedestrian and sidewalk improvements, and the 2008 
completion of the 43,000 sq. ft. City Hall.  
 
City Hall anchors the Town Green and is a turn of the century Georgian Revival style 
building featuring a 100 foot clock tower.  The improvements have spurred private 
investments with the most recent addition being the $7 million dollar turn of the century 
style two-story Mathias/Street Smarts building.  The building boasts downtownôs most 
prestigious lease space and is the home of a recently opened high-end chocolate and 
coffee bistro called Chocolate Perks.  
 
Future plans call for the complete redevelopment of the 2.8 acre former city hall 
complex and later build out of the core downtown.  The City of Duluth is actively 
recruiting a variety of food establishments in walking distance of the Red Clay Theatre.   
 
The City of Duluth and its mailing zip code boast some of the highest per capita 
incomes in the state of Georgia.  Over 752,000 people reside within a 10 mile radius of 
the Red Clay Theatre.  The Duluth zip code is the home of three Fortune 500 
companies.  Nearby attractions include the 13,000 seat Gwinnett Arena and the 
$64,000,000 Gwinnett Braves Baseball Stadium. These venues create a mindset for 
entertainment and cultural experience in the service area population.    
 
The conversion of Calvary Christian Church to Red Clay Theatre was financed through 
dedicated SPLOST revenues.  The Red Clay Theatre has been the subject of extensive 
enhancements to compliment its mission of high value entertainment and education.   
 
Currently Red Clay Theatre is operated under a Management Agreement with non-profit 
theatre group Button Theatre. Under this agreement, the city is responsible for 
maintenance and utilities.  This is a temporary arrangement until long-term 
managements options are exercised through this RFP.  
 
Button Theatre is aware that this RFP has been initiated. The City of Duluth request that 
any communications and questions that respondents may have regarding this RFP or 
the operations of the theatres be directed in writing to:  
 
Chris McGahee, Economic Development Manager  
City of Duluth 
Planning & Development 
3167 Main Street 
Duluth, Georgia 30096 
Fax: (770) 814-3008 
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cmcgahee@duluthga.net 
 
 
Background 
 
For detailed seating charts, technical specifications, photos, and other information 
regarding the Red Clay Theatre please see Appendix. 
 
The 267-seat Red Clay Theatre is housed in a two-story recent past brick building 
located on the most historic site in Duluth, Georgia. The town was essentially founded 
here in 1876 when a railroad camp was erected to construct the Duluth, Georgia to 
Duluth, Minnesota railroad. The last building to occupy the site was the Calvary 
Christian Church. The 15,000 square foot church was acquired for $1,800,000 in 2003 
and was then outfitted with $900,000 in theatre and sound improvements. The city 
continues to own and maintain the Red Clay Theatre entertainment/education complex.  
 
Real estate tax parcel information, including ownership, dimensions, area, and 
Maps are listed in the appendix.   
 
The Red Clay Theatre is currently exempt from real estate taxes but may be subject to 
taxes if operated in a for-profit scheme.  There are no special assessments at this time.  
 
Respondents are responsible for determining any change in the tax status of the Red 
Clay Theatre due to the structuring of their proposal. Questions relating to real estate 
tax exemption status may be addressed to:  
 
Steve Pruitt 
Gwinnett County Tax Assessor 
(770) 822-7212 
Steve.pruitt@gwinnettcounty.com 
 
 
Management Agreement 
 
The current Management Agreement for the Red Clay Theatre is dated April 2009 and 
is included in the appendix to assist respondents in understanding the responsibilities of 
owner and manager within the existing structure of Red Clay Theatre operations.  
 
The following points regarding the existing management structure should be noted:  
 
1.  All theatre revenues are considered City funds until earned and disbursed 

through show settlements, vendor contracts, or Management Fees. 
Consequently, governmental accounting standards and securitization of deposits 
and transfers must be maintained. 
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2.  Term of the Agreement, Management Fees, and other aspects of the Agreement 
are limited by IRS regulations relating to "private activity" within a facility owned 
and operated by a public entity.  

 
3.  All employees required for the operation, maintenance, booking, and box office 

sales for the Red Clay Theatre are employees of the Manager, not of the Owner.  
 

Respondents are encouraged to propose alternative management booking and 
presenting structures that could reduce the need for the City's administrative 
oversight, management of funds, and ongoing funding obligations to the Theatre 
consistent with the City's goals and public purposes described later in this RFP.  
Specifically, the city desires for revenues to offset utility, maintenance, and 
improvement obligations of the theatre.  
 

 
Theatre Capital Improvements Fee 
 
There is no ticket surcharge at this time for theatre capital improvements.  A ticket 
surcharge could be implemented after a capital improvements assessment is conducted 
and Council determines this is a viable option. Respondents are requested to consider 
how a capital improvement surcharge could be incorporated into their proposal.  
 
 
Existing Agreements 
 
Events and shows maybe have been previously booked by the current management 
entity.  Respondents will be requested to honor previous commitments if desired by acts 
and events that have been booked prior to the new management arrangement.  Events 
have not been booked beyond October 2009.   
 
THEATRE GOALS 
 

Downtown Economic Impact: The Red Clay Theatre can and does have a significant 
economic impact on downtown businesses.  New restaurants and the coffee bistro 
realize increased activity during events at the Red Clay Theatre.  The impact could be 
greater.  Management should strive to create maximum opportunity for interaction 
between downtown businesses and patrons of Red Clay Theatre. A full-mix of 
entertainment options should be explored to expose downtown to as many patrons as 
possible.   

 
Theatre and Educational Opportunities: The Red Clay Theatre occupies the most 
historic land in downtown Duluth.  The theatre site in downtown is center to and 
significant to the identity of Duluth.  The conversion of the building from sanctuary to 
theatre and the substantial public investment in acquisition and adaptive reuse indicates 
the high level of desire by Mayor and Council to provide quality entertainment and 
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educational opportunities for the citizens of Duluth and beyond.  Management should 
seek to enhance the level of those opportunities by maximum utilization of the facility.  
 

Operational Accountability: City staff involvement in bookings and operations should 
be minimized as much as possible. Significant city staff time and resources are currently 
required to operate Red Clay Theatre.  Booking and operating a theatre is a complex 
and dynamic business. Operational involvement in the theatre by the City should be 
minimized to support streamlined, flexible and rapid decision-making, thereby reduce 
the burden to the public works and administrative staff.  Management should 
demonstrate the capacity for long term, stable management, and be subject to the Cityôs 
consent to any change or assignment of controlling interest. Periodic reporting and 
business plan accountabilities will be established to ensure that the theatre is actively 
booked, adequately financed, and maintained in a manner consistent with City goals.  

 

Downtown Destination: The City of Duluth is working very hard to create a destination 
theme for downtown Duluth.  Twenty-three million dollars in public investment has 
produced tangible results related to this goal.  The Red Clay Theatre is an integral 
component of the destination persona.  Management should seek to establish 
relationships with other entertainment venues in Gwinnett County and beyond which 
promote utilization of Red Clay Theatre offerings. The City employs staff members who 
promote both private and public events.  Red Clay Theatre should be linked as part of 
the overall entertainment spectrum available in Duluth, Gwinnett County, and the 
Metropolitan Atlanta Area.  

 

Private Sector Fund Raising and Public Support: The long-term operation of the 
theatre should provide for ongoing and increasing capital improvement needs of the 
theatre. A privately-lead fundraising campaign by a foundation or other entity may be 
necessary and the City would consider supporting these efforts.  

In general, the City supports a diversity and frequency of programming to maximize the 
economic impact of the Red Clay Theatre on the City of Duluth especially its downtown.  
The City supports preservation of the theatre as a long-term option for future 
generations of Duluth citizens.  
 
The City seeks to minimize the operational involvement of the City in the Red Clay 
Theatre while exercising its fiduciary responsibility regarding accountability of booking 
activity, long-term maintenance, and management. The city will continue to provide 
active leadership for the continued development of downtown as a destination. The city 
will champion the goal of the theatre to meet current and long-term capital improvement 
needs through operating and presenting profits, user fees, and other private funding. 
The city will continue its efforts to promote community arts education and outreach 
programs.  
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PROPOSAL SUBMISSION AND REQUIRED MATERIAL 
 
Proposers must submit copies of their proposals as follows: one unbound copy, seven 
bound copies and one electronic version in Microsoft compatible format. Proposals must 
be on standard ñ8 1/2 by 11" paper. All supporting documentation must be on paper no 
larger than 11" by 17". Proposals and supporting documentation must be submitted in a 
sealed envelope labeled "Red Clay Theatre Request for Proposalò 
 
Faxed proposals will not be accepted. Proposers may choose to provide additional sets 
if and when invited to do so for presentation purposes. Submissions will not be returned. 
 
Proposals shall be delivered to the City on or before: 
 
Date: August 21, 2009  
 
Time: 5:00 p.m. 
 
 
To: Chris McGahee 
Economic Development Manager 
Planning and Development  
City of Duluth 
3167 Main Street 
Duluth, Georgia 30096 
 
Proposals received after the deadline will not be accepted. It is not the City of Duluthôs 
responsibility to acknowledge receipt of any proposal as a result of the Request for 
Proposal process.  All respondents will receive a letter acknowledging and thanking 
them for their proposal. It is the responder's responsibility to assure that a proposal is 
received in a timely manner. 
 
Other instructions to proposers: 

1. The cost of preparing the proposals shall be exclusively borne by the Respondent.  
 
2. Proposals may not be submitted by FAX or email. 
 
3. Once submitted, proposals become the property of the City of Duluth. 
 
4. Written questions and requests for clarifications of the conditions of this proposal 

shall be presented by FAX at 770.814.3008 or email to cmcgahee@duluthga.net, 
not later than August 14, 2009.   

 
5. Non-written questions are not allowed. 
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6. Evaluation of written proposals shall be at the discretion of a selection committee of 
the City of Duluth composed of the Councilman Marsha Bomar, Councilman Doug 
Mundrick, City Manager, City Clerk, Public Information & Marketing Director, and the 
Economic Development Manager.   

 

 
7. At the discretion of the City of Duluth Red Clay Theatre Selection Committee, some 

or all of the proposers may be requested to make an oral presentation prior to final 
selection by the City Council. 

 
8. The City of Duluth reserves the right to: 

a. reject any and all submittals, 
b. to re-advertise for proposals, and 
c. to negotiate the terms of any and all contracts with a selected Respondent. 

 

Tentative Schedule 

 

Milestone       Scheduled Dates 

Requests for Proposals published       July 23, 2009 

Pre-Proposal Conference and Theatre Visit     August 3-7, 2009 

Final Questions from Proposers       August 7, 2009 

Proposals due to City of Duluth       August 21, 2009 

Announcement of Short-listed Respondents     August 28, 2009 

Interviews of Finalist       August 31- September 9, 2009 

Recommendation of Selection Committee     

Presented to City Council      September 14, 2009 

 
RFP Inquiries 
 
Prospective responders may only direct questions in writing to Chris McGahee, 
Economic Development Manager 
 
Chris McGahee, Economic Development Manager 
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City of Duluth 
Planning & Development 
3167 Main Street 
Duluth, GA 30096 
 
(770) 497-5309 
Fax: (770) 673-5113 
cmcgahee@duluthga.net 
 

All questions are due no later than 4:00 p.m., August 14, 2009. Questions will be 
answered in writing and posted on the City of Duluth website (www.duluthga.net) by 
August 18.  Questions submitted prior to that date will be answered as received and 
answers posted on the website. The department contact person is the only individual 
who can be contacted about the project by respondents before the proposal deadline. 
The department contact cannot vary the terms of the RFP.  
 
Pre-proposal Conference and Tour  
 
A pre-proposal conference will be offered once and a walk-through tour of the theatre 
will be offered as needed.  Dates to be determined.  Attendance at this conference is 
not mandatory but is highly recommended for all respondents to this RFP.  After hour 
times can be arranged if needed.  City officials, city staff, and event staff will be 
available to respond to questions regarding this RFP, the physical facilities, and the 
operating aspects of the theatre. Questions that cannot be answered at the conference 
will be answered by posting on the City of Duluth website by August 18, 2009.  
 
If a respondent who has attended the Pre-proposal Conference desires additional 

inspection and investigation of the theatre, the theatre will be available for that purpose 

by appointment. Respondents must register their intent to conduct such inspection by e-

mail to Chris McGahee cmcgahee@duluthga.net by August 14, 2009.  Other than 

providing access to the theatres, staff will not respond to questions during these 

inspections. 

 

PROPOSAL CONTENTS  
 
Proposals must include the following:  
 

1. A cover page that includes the following information:  
a. Responding entityôs name and mailing address  
b. Respondentôs current legal status: corporation, partnership, sole proprietor, 

etc.  
c. Federal ID number or Social Security number  
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d. Contact personôs name, title, phone number, fax number and e-mail address  
e. Signature of authorized corporate officer for each entity proposing as a 

partnership or team  
 

2. A narrative summary of the nature and structure of the proposed ownership, 
management, and presenting arrangement (e.g., fee ownership, facility lease, 
management and/or presenting contract), and how the proposal addresses each 
of the goals contained in the RFP.  
 

3. The City of Duluth will consider a straight percentage of gross profit after 
expenses pending verification of accounting practices each month.  The exact 
percentage is negotiable.  Expenses would be borne by the operator.  The City of 
Duluth would remain arms distance from day to day operations as long as theatre 
goals are being met.  Operator would be required to attend bi-monthly 
management review meetings or on an as needed basis. This requirement is 
intended to enhance communication between the operator and the City of Duluth.  
 

  
4. An identification of the entities that will be involved, a description of the roles they 

will play (e.g., theatre owner, property manager, theatre lessee, event 
programmer/presenter), the contractual relationships within the team, the 
financial responsibilities and percentage of ownership (if applicable) of each team 
entity, a description and evidence of the nature of each entityôs commitment to 
the project, and a summary of the teamôs past experience in working together. A 
description of each of the entities' experience in similar projects and roles must 
be included, including location, type of facility, beginning and ending dates of 
involvement, and information about any continued financial or operating interest 
in each. Include specific previous relevant experience with public entities, 
including reference contact information.  
 

The City may ask for supporting documentation substantiating claims of previous 
experience. Identify the principal person who will speak for the responding entity 
and any other key participants who will be involved in negotiating the contract 
terms. Specify whether the respondent entity is or intends to form a corporation, 
a general or limited partnership, a joint venture, a 501 (c) (3) corporation, or other 
type of business association to carry out the proposed activities. The respondent 
must also provide a minimum of the most current two consecutive years of 
financial statements for the entity(ies) and/or principal(s) that comprise or will 
comprise respondent, which may be submitted confidentially to the Economic 
Development Manger under separate cover clearly marked ñConfidential Private 
Dataò and mailed or delivered to:  
 

 
Chris McGahee, Economic Development Manager 
City of Duluth 
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Planning & Development 
3167 Main Street 
Duluth, GA 30096 

 
(770) 497-5309 
Fax: (770) 673-5113 
cmcgahee@duluthga.net 
 
 
The City of Duluth will treat financial statements submitted under this procedure 
as trade secret as permitted under the Georgia Open Records Act.  However, the 
City of Duluth assumes no liability should this data be ruled public data by a court 
of competent jurisdiction. 
  

4. A term sheet that outlines proposed contract terms and conditions.  
 
5. If applicable, a preliminary capital pro forma showing the detailed sources and 

uses of funds (debt, equity and other) to undertake potential capital equipment 
purchases and capital improvements during the initial five years of the 
agreement. Indicate any public assistance to be requested.  

 
6. A preliminary operating pro forma for five years. Include the assumptions 

underlying the income and expense projections. Clearly indicate the sources 
and amounts of revenues available. Describe proposed distribution or utilization 
of net operating income.  

 
7. A staffing plan that includes an organizational chart showing key management 

personnel and identification of onsite management personnel.  
 
8. A box office and ticket sales plan including responsibilities for group and 

subscription season sales.  
 

9. A facility utilization and marketing plan describing the mix of event types to 
maximize utilization of the Red Clay Theatre and the strategies, resources, and 
experience to achieve those goals.  

 
10. A description of the public economic benefits that will result from the proposal, 

e.g., the direct and indirect economic benefit, creation or retention of jobs 
(including the estimated number, type and wage levels), tax base enhancement 
(sales, entertainment, and real estate, as applicable), etc.  

 
11. A transition plan for the assumption of booking and management duties from the 

current Management Agreement.  
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12. Any other information that would help City staff understand and evaluate the 
concept.  

 
Other requirements  
The selected respondent will be required to enter into appropriate contracts, 
agreements, and leases with the City and comply with any applicable City requirements 
  
Management Contract General Conditions: Responses that consist of a proposed 
management contract with the City will need to acknowledge the conditions contained in 
the ñGeneral Requirementsò document attached to this RFP. Note that the respondent 
agrees to be bound by those requirements unless otherwise noted in the proposal. 
Where specific requirements described in both the RFP document and the ñGeneral 
Conditionsò document may differ, the more inclusive requirement will govern.  
Guarantees of Performance: Within seven calendar days of City Council approval, the 
selected respondent will be required to provide a timetable for implementation of 
Theatre operations. 
 
To the extent the Theatre operating funds controlled by respondent will remain to be 
construed as City funds, appropriate securitization of those funds and fidelity, payment 
and performance bonding may be required.  
 
Insurance: Respondent will be required to provide the following insurance coverage for 
the Theatre, naming the City of Duluth as an additional insured:  
 

1. Liability Insurance: A general liability insurance, covering personal injury, 
property damage liability, and contractual liability.  

 
2. Workers Compensation Insurance that meets statutory obligations. 

 

3. Property Insurance: Replacement value (building and personal property) plus 
business interruption.  
 

4. Equal opportunity (nondiscrimination and affirmative action):  
 

 
The selected respondent will be required to comply and cause its contractors to comply 
with applicable nondiscrimination provisions contained in the Americans with Disabilities 
Act of 1990 (as amended), Section 109 of the Housing and Community Development 
Act of 1974 (as amended), the Age Discrimination Act of 1975 (as amended) and 
Executive Order 11246, as amended by Executive Order 12086. The selected 
respondent will be required to agree not to discriminate against any employee or 
applicant for employment because of race, color, creed, religion, ancestry, national 
origin, sex, affectional preference, disability or other handicap, age (40 ï 70), marital 
status, or status with regard to public assistance. The selected respondent also will be 
required to take affirmative action to ensure that all employment practices are free of 
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such discrimination. These employment practices include, but are not limited, to the 
following: hiring, upgrading, demotion, transfer, recruitment or recruitment advertising, 
layoff, termination, rates of pay or other forms of compensation and selection for 
training, including apprenticeship. The selected respondent also will be required to, in all 
solicitations or advertisements for employees placed by or on behalf of the developer, 
state that it is an equal opportunity or affirmative action employer.  
 
Litigation and Dispute Disclosure:  
 
Indicate and disclose all lawsuits including claims involving arbitration or other 
alternative dispute resolution mechanisms filed against the respondent and any affiliates 
within the past five years of the date of this RFP. Notwithstanding the above disclosure 
requirement, the respondent is not required to include in its disclosure of lawsuits the 
following litigation claims:  
(1) personal injury suites for amounts of less than $100,000 filed by visitors, guests, 
invitees, licensees or trespassers at or upon the real properties owned, leased, 
operated or managed by the respondent or its affiliates;  
(2) workmenôs compensation claims filed by employees of the respondent or its affiliates 
or by independent contractors retained or hired by the respondent or affiliates;  
(3) mechanics, supplier or material liens of less than five thousand and no/100 
($5,000.00) dollars; and  
(4) real property tax appeals.  
 
Among the types of lawsuits the City of Duluth will want disclosed are sexual 
harassment claims; age discrimination claims; other claims involving protected classes 
such as race, national origin, gender or sexual preference; breach of contract claims, 
especially those involving the lease or use of facilities by performers or vendors; and 
claims involving violations of collective bargaining agreements.  
 
EVALUATION CRITERIA  

The RFP proposals will be evaluated in light of the goals listed in the RFP. The 
successful proposerôs response should therefore:  

(a) support a diversity and frequency of programming in order to maximize the 
economic impact of the Red Clay Theatre;  

 
(b) demonstrate a focus on preservation of the theatre as a long-term legacy for 

future generations of Duluth citizens;  
 

(c) seek to minimize the operational involvement of the City in the Theatre, while 
remaining accountable to the City regarding booking activity, long-term 
maintenance, and governance;  

 
(d) provide active leadership for the continued development of the Downtown as a 

destination;  
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(e) establish the capability to meet the Red Clay Theatreôs current and longer-term 
capital improvement needs through operating and presenting profits, user fees, 
and other private funding; and  
 

(f) propose a strategy for a community education and outreach related to the arts 
and theatre. 

 
Other evaluation criteria may include:  
 

(a) The experience and the financial and organizational capacity of the respondent in 
successfully managing and promoting similar theatres.  

 
(b) The financial capacity to perform respondentôs duties and obligations, including, 

to the extent applicable, collateralization of ticket proceeds, presentation 
guarantees, and capital improvement reserves.  

 
 
The Red Clay Theatre Committee as listed in the RFP will evaluate the proposals and 
submit a recommendation to the City Council. The City may, in its sole discretion, 
expand or reduce the criteria upon which it bases its final decisions regarding selection 
of the Management entity for this proposal. 
  
The City reserves the right to reject any or all proposals or parts of proposals, to 

negotiate modifications of proposals submitted, and to negotiate specific proposal 

elements with a proposer into a project of lesser or greater magnitude than described in 

this RFP or the proposerôs reply. 
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Appendix  

Exhibit  1. Interior and Exterior Photos of Red Clay Theatre  

Exhibit  2.  Existing Management Agreement 

Exhibit 3.  Seating Chart Red Clay Theatre 

Exhibit 4.  Red Clay Theatre Amenities Listing 

Exhibit 5.  Red Clay Theatre Sound System Breakdown  

Exhibit 6.  Operational Expenses  

Exhibit 7. Management Contract General Conditions 

Exhibit 8. Map, Parcel, Directions 

Exhibit 9. City of Duluth Events Listing 
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Exhibit  2.  Existing Management Agreement 

 

THEATER MANAGEMENT AGREEM ENT BETWEEN  

 THE CITY OF DULUTH, GEORGIA AND  

 BUTTON THEATRE  

 

 

 This Theater Management Agreement is made and entered into this         day of April ,                                

2009 by and between the City of Duluth, Georgia, a Georgia Municipal Corporation, (hereinafter the 

City) and Button Theatre, Inc. a non-profit 501(c) (3) corporation registered with the Georgia Secretary of 

Stateôs Office  (hereinafter ñButton Theatreò).  

 

 WHEREAS, the City controls the property known as the Red Clay Theatre which is described in 

Exhibit A and shown on the diagram in Exhibit B which exhibits are attached hereto and incorporated by 

reference; and 

 

 WHEREAS, the City desires that the Red Clay Theatre serve as a vibrant and active performing 

arts center which will host a variety of theatrical, musical, and performance art productions and programs 

for the benefit of the citizens of the City of Duluth, downtown Duluthôs business community and 

surrounding areas; and 

 

 WHEREAS, the Button Theater is a non-profit organization in the business of producing 

theatrical productions, managing theatrical productions, booking theatrical productions and performing 

public relations services related to the operation of a theatre; and 

 

 WHEREAS, the City desires to contract with Button Theatre to perform management, booking, 

and public relations services for the Red Clay Theatre;  

 

 NOW THEREFORE, in consideration of the amounts set forth herein, the covenants and 

promises set forth herein, and other good and valuable consideration, the receipt and sufficiency of which 
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is hereby acknowledged, the parties agree as follows: 

 

1. PREMISES:  During the term of this agreement, the City shall make the Red Clay  

Theatre available for theatrical performances by Button Theatre and other production companies, shows 

or acts booked by Button Theatre.   

 

2. BOOKING: Button Theatre shall be responsible for booking all acts, shows and productions to be 

held at the Red Clay Theatre during the term of this agreement.  No  

company, person or entity other than the City shall have the right or ability to use the Red Clay Theatre 

without contracting with Button Theatre.  Button Theatre will be solely responsible for entering into 

contracts with third parties for use of the Red Clay Theatre.  In every contract with any 3d party involving 

the use of the Red Clay Theatre,  Button Theatre will include a provision that the parties agree that the 

City of Duluth is not responsible for any payment or percentage of gross receipts. 

 

3.  COMPENSATION:  The City shall be paid 60% of the net income received by Button Theatre.  

The net income is the total gross income received by Button Theatre for ticket sales, registration fees, 

contributions or other user paid proceeds minus the cost of paying the act or production company their 

respective agreed upon percentage for the performance.  No marketing, promotion or other costs or 

expenses shall be deducted from gross income when calculating net income under this section.  

Concessions are expressly excluded from the calculation of net income under this agreement and any 

funds obtained by Button Theatre from concessions sales shall be retained by Button Theatre. Please see 

Attachment A.  Red Clay Theatre Revenue Agreement.    

 

 4.  ACCOUNTING AND AUDITING:  Button Theatre shall be responsible for the 

collection of all ticket sales, contributions to the Red Clay Theatre and for the payment of all other 

operational costs and expenses.   Button Theatre shall record and document sales, contributions, receipts, 

expenses and costs in accordance with established accounting principles.  Button Theatre will provide the 

City with payment due under this agreement on a monthly basis and payment shall be made to the City 

Administratorôs Office on the last day of each month.  Button Theatre will also provide the City with a 

report on the last day of each month identifying itemized gross receipts for the operation of the Red Clay 

Theatre, itemized costs and payments made by Button Theatre, and charitable contributions received by 

Button Theatre.  The City shall have the additional right to inspect and audit the records required to be 

maintained under this section at any time.   
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 5. FLAT FEE CONTRACTS:  Button Theatre will bear all financial cost for any Flat Fee 

Vendor Agreement or Guaranteed Payout Agreement should revenues fall short of the amount required by 

the vendor.   

 

 6. PROMOTION:  Button Theatre will be responsible for promoting the Red Clay Theatre 

to theatre production groups and other high quality entertainment production companies as a quality 

venue for arts and entertainment.  Button Theatre will also be responsible for promoting the events and 

activities held at the Red Clay Theatre.   

 

 7. REPAIRS AND MAINTENANCE:  The City shall be responsible for major structural 

repairs such as roof repair, major plumbing repairs, and maintenance of the HVAC systems on the Red 

Clay Theatre.  Button Theatre shall be responsible for all regular and normal maintenance of the facility 

such as, but not limited to, standard maintenance of heating and air conditioning systems such as 

changing of air filters and routine service, dealing with routine plumbing situations such as stopped up 

toilets, leaking pipes, and routine maintenance such as minor repairs, painting, and upkeep of both the 

interior and exterior of the facility.   

  

 8. UTILITY BILLS:  The City of Duluth shall be responsible for payment of all utility bills 

associated with the theatre and shall be responsible for all building custodial requirements  excluding day 

to day clean up and post production clean up. 

 

 9.  TERM:  The term of this agreement shall begin upon execution of the agreement by both 

parties and shall run through August 30, 2009.  Any renewal of this contract must be in writing and the  

contract is not subject to automatic renewal 

  

 10. TERMINATION OF AGREEMENT:   The City has the right to cancel this agreement 

with 10 days notice with or without cause.  Button Theatre shall provide 30 days notice to the City 

Administrator of its intent to terminate this contract for any reason.  

 

 11. PROHIBITION OF ADULT ENTERTAINMENT:  Button Theatre acknowledges and 

agrees that no uses of the theatre will be allowed which could be defined as adult entertainment.  Such 

uses include, but are not limited to, nudity, excessive profane language, simulated sexual activities or 

movies or video production which would require that members of the audience be 18 years or older to 

view said productions.  In the event that any production or event being held at the Red Clay Theatre 

contains profanity, adult themes or graphic violence Button Theatre shall be responsible for providing an 
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appropriate warning to patrons in all advertisement and promotion of such event or production.  Violation 

of this provision shall be grounds for immediate termination of this agreement agreement. 

  

 12. CITY USE OF FACILITIES: Button Theatre shall cooperate with the City in the 

scheduling of any City events at the Red Clay Theatre that do not conflict with a previously scheduled 

event.   

 

 13. WEBSITE: Button Theatre will operate and maintain a website with the domain address 

of www.redclaytheateronline.com to promote the Red Clay Theatre, provide an opportunity for the 

purchase of online tickets and provide general information about upcoming events and productions at the 

Red Clay Theatre.  All rights and privileges related to the website and domain name shall remain with the 

City. 

 

 14. CONCESSIONS:  All concessions to be sold at the Red Clay Theatre during the term of 

this agreement shall be the sole responsibility of Button Theatre.  Profits realized from the sale of 

concessions shall not be calculated as part of the net receipts and the City shall not be entitled to any 

portion of the income received by Button Theatre through such concessions. 

 

 15. CITYôS ACCESS:  City shall have the right to enter the Red Clay Theatre at all 

reasonable times to make repairs or to perform any necessary maintenance or for any reason. 

 

 16. ALTERATIONS AND ADDITIONS:  Button Theatre shall not make any structural 

alterations, improvements, modifications, or additions within, on, or about the Red Clay Theatre without 

the prior written consent of City.  To the extent that City may consent or agree in writing to any structural 

or non-structural modifications, alterations, or additions within, on or about the Red Clay Theatre, Button 

Theatre  acknowledges that any such alterations, modifications, or additions shall be at Button Theatreôs 

sole expense and Button Theatre shall pay all bills for labor and material incurred in connection therewith 

and Button Theatre shall permit no material menôs or supplierôs lien to be levied, claimed, or filed against 

the premises, the real property upon which such premises in situate or any part or portion thereof.  In the 

event of the filing of any such lien, Button Theatre shall take such action as may be required to cause said 

lien to be removed, cancelled, or satisfied as respects the Red Clay Theatre and the real property on which 

it is situate.  Button Theatre understands and agrees that any and all structural alterations, modifications, 

or additions made within, on or about the Red Clay Theatre shall become permanent fixtures and shall not 

be removable by Button Theatre on the normal termination or prior termination of this agreement as 

provided for herein in this Agreement Agreement. 
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 18. DESTRUCTION OF OR DAMAGE TO PREMISES:  If the premises are totally 

destroyed by storm, fire, lightning, earthquake, or other casualty, or so substantially damaged as to make 

the terms of this agreement impossible by reason of such causes, this agreement shall terminate as of the 

date of such destruction or damage. 

 

 19. INSURANCE:  Button Theatre shall carry liability insurance for its staff and employees.  

All vendors are required to provide proof of liability coverage to Button Theatre for their activities.  

  

 20. INDEMNITY :  Button Theatre shall indemnify and save harmless  the City from and 

against any and all loss, cost (including reasonable attorneyôs fees), damage, expense and liability 

(including statutory liability and liability arising under the Workmenôs Compensation Laws) in 

connection with any and all claims (including claims arising from the condition of the agreement 

premises or of any driveway, sidewalk, or parking lot on or adjacent to the agreement Premises) for 

damages as a result of injury or death of any person or property damage to any property sustained by: 

 

 

 A. Button Theatre, its partners, customers, invitees, agents, employees, contractors, 

and subcontractors, their partners, agents, and employees, regardless and irrespective of 

the cause of such claims for damages; and 

  

 B. All other persons, including Cityôs agents and employees, if such injury, death or 

property damage arises from or in any manner grows out of any act or neglect on or about 

the Red Clay Theatre (including any driveway, sidewalk, or parking lot adjacent to the 

Northeast side of the Red Clay Theatre) by Button Theatre, Button Theatreôs partners, 

agents, employees, customers, invitees, contractors, and subcontractors, their partners, 

agents, and employees, or which arise from or in any manner grow out of any defect in 

any undertaking hereunder by Button Theatre or any failure of Button Theatre to comply 

with the provisions of this agreement. 

  

 C. In the event that any action or proceeding is brought against City by reason of 

any such claim, then Button Theatre, upon notice from City, shall defend such action or 

proceeding at Button Theatreôs cost, and Button Theatre shall pay all costs and attorneyôs 

fees and any judgment or decree and interest thereon which may be entered against City.  

The obligations imposed on Button Theatre by this Paragraph No. 20 accruing prior to 

any termination of the initial or any subsequent term of this agreement shall survive such 

termination. 
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 21. GOVERNMENTAL ORDERS: BUTTON THEATRE agrees, at its sole expense, to 

promptly comply with all  federal, state and local laws, rules and regulations, including compliance with 

the City of Duluthôs Code and Zoning regulations.  Button Theatre further agrees to comport with the 

requirements of any legally constituted public authority made necessary by reason of Button Theatreôs 

occupancy or management of the Red Clay Theatre. 

 

 22. REMOVAL OF FIXTURES -CONDITION OF PREMISES ON TERMINATION:  

BUTTON THEATRE may (if not in default hereunder) prior to the expiration of this Agreement, or any 

extension or renewal hereof, remove all fixtures and equipment which Button Theatre has placed in the 

premises, provided Button Theatre repairs all damage to premises caused by such removal.  Not later than 

the last day of the term hereof, or any renewal or extension of the term hereof, Button Theatre  shall, at 

Button Theatreôs  expense, remove all of Button Theatreôs personal property and improvements which 

have not become the property of City, repair all injury done by or in connection with the installation or 

removal of said property and improvements and surrender the Red Clay Theatre to City in substantially 

the same condition as the Red Clay Theatre were in when received by Button Theatre, reasonable wear 

and tear, damage by fire, casualty or other cause not due to the misuse or neglect by Button Theatre, its 

partners, customers, invitees, agents, employees, or licensees excepted. 

 

 All property of Button Theatre remaining on or in the Red Clay Theatre upon the termination of 

this agreement shall be conclusively deemed ñAbandonedò and may be removed by City and Button 

Theatre shall reimburse City for the cost of such removal.  City may have any such property stored at 

Button Theatreôs risk and expense or City may dispose of such property in any manner City deems 

desirable without any liability whatsoever to Button Theatre.  The obligations imposed upon Button 

Theatre by this paragraph shall survive the termination of this agreement. 

 

 23. EFFECT OF TERMINATION: No termination of this agreement prior to the normal 

ending thereof, by lapse of time or otherwise, shall affect Cityôs right to enforce the provisions of this 

agreement for obligations that arose prior to termination. 

 

 27. RIGHTS CUMULATIVE: All rights, powers and privileges conferred hereunder upon 

parties hereto shall be cumulative but not restrictive to those given by law. 

 

 28. WAIVER OF RIGHTS:  No failure of City to exercise any power given City hereunder, 

or to insist upon strict compliance by Button Theatre with its obligation hereunder, and no custom or 

practice of the parties at variance with the terms hereof shall constitute a waiver of Cityôs right to demand 
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exact compliance with the terms hereof. 

 

 29. TIME OF ESSENCE:  Time is of the essence of this agreement. 

 

 30. SIGNS:  No sign, billboard, or other advertising may be placed on the premises or the 

building which is located on the premises, or on the grounds outside the Red Clay Theatre by BUTTON 

THEATRE without Cityôs prior written approval.  The City reserves the right to approve the size, and 

style set forth on any such sign and City shall have the right to specify and designate wherein any such 

sign shall be placed with reference to the Red Clay Theatre as well as the manner and method of 

installation of any such sign. 

 

 31. OUTSIDE STORAGE:   Button Theatre agrees that there is to be no outside storage of 

supplies or materials except as permitted by the Zoning Ordinances of the City of Duluth for the zoning 

classification of the premises.  This paragraph is of utmost importance and must be strictly adhered to. 

 

 32. APPLICABLE LAW:  The parties hereto acknowledge and agree that this Agreement 

shall be governed and interpreted in accordance with the laws of the State of Georgia. 

 

 33. LEGAL RESTRICTIONS:  This Agreement is subject to any requirements and 

limitations as provided by the City Charter, the laws of the State of Georgia, the laws of the United States, 

and all applicable local, state or federal regulations as they apply to the City of Duluth or its properties.  

Such limitations shall include, but not be limited to, the ability of the City Council to bind any future City 

Councils as to prevent free legislation in matters of municipal government, and any provisions of the 

Georgia Constitution that prohibit the granting of gratuities by local government. 

 

 34. RESTRICTIVE COVENANT:  The City has agreed to the terms of this Agreement 

because it believes that the location of a theater in its downtown area is essential to draw patrons to the 

downtown area and build support for its downtown redevelopment project.  The parties acknowledge that 

the trade name ñRed Clay Theatreò is the property of the City and that the use of this trade name by 

Button Theatre at another location could draw patrons from the downtown Duluth area and be harmful to 

the Cityôs downtown redevelopment project.  Therefore as additional consideration, Button Theatre 

agrees that should this agreement be terminated or should Button Theatre desire to use other venues or 

seek other opportunities that it will not use the name Red Clay Theatre in any future business ventures of 

any kind. 
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 IN WITNESS WHEREOF , the Parties have executed this Agreement under their hands and 

seals, the day and year first above written. 

     

      CITY OF DULUTH, GEORGIA 

      BY: _____________________________________ 

      TITLE: __________________________________                                                                    

      ATTEST: 

      BY: _____________________________________ 

      TITLE: ___________________________________                                                                       

      BUTTON THEATRE 

      BY: _____________________________________ 

      TITLE: ___________________________________                                                                     

      ATTEST: 

      BY: ______________________________________                                                                          

      TITLE: ___________________________________                                                                     

 



City of Duluth Red Clay Theatre Request for Proposal 

 

 

Attachment A: Red Clay Theatre Revenue 

Agreement  

Structure # 1 ï PERFORMANCE BOX SPLIT ï Box Office shall be split 50/50 between the vendor 

and the house.   Red Clay Theatre management shall handle all ticketing and provide a check to vendor at 

the end of the event.  The City of Duluth shall be compensated at a rate of 60% of the house split. Button 

Theatre shall receive 40% of the house split. 

Structure #2 ï PERFORMANCE NIGHTLY RENTAL FEE  ï Vendor shall be responsible for ticket 

sales both online and through the phone.   Red Clay Theatre shall sell tickets for the event at the box 

office if the vendor requests this and provides tickets.  For Profit Groups shall lease the theatre assets for 

$500 per night.  Not- For-Profit Groups are $400 per night. The City of Duluth shall be compensated at a 

rate of 60% of the Nightly Rental Fee and Button Theater shall be compensated 40% of the Nightly 

Rental Fee.    

Structure #3 ï OTHER FACILITY RENTAL  - The City of Duluth shall be compensated at a rate of 

60% of the house split for all other facility rentals.  Button Theatre shall receive 40% of the house split 

for other facility rentals.  Button Theatre shall provide a copy of all Other Facility Rental agreements to 

the City of Duluth.    

Structure #4 ï Flat Fee/Guaranteed Payout Agreement- Button Theatre will bear all financial cost for 

any Flat Fee Vendor Agreement or Guaranteed Payout Agreement should revenues fall short of the 

amount required by the vendor.  The City of Duluth shall be compensated at a rate of 60% of the amount 

outside the Flat Fee/Guaranteed Payout Agreement.     Button Theatre shall receive 40% of the amount 

outside the Flat Fee/Guaranteed Payout Agreement.     

CHART OF ACCOUNTS  - Button Theatre shall provide a chart of accounts that list events and revenue 

by the lease structure agreed upon.  The lease structure must be entered into prior to the event and cannot 

be changed after the event.  

FINANCIAL STATEMENTS  - Button Theatre shall provide a financial report, copy of checking 

account statement, and a check for 60% of net income based upon the Chart of Accounts.  
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Exhibit 3.  Seating Chart Red Clay Theatre 
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Exhibit 4.  Red Clay Theatre Amenities Listing 

-100 Light instrument's with ETC Programmable Light Board 
-Psych with 3 sets of Psych Lights 
-267 Seats in House 
-Ample Wing Space 
-Traveller Curtain 
-Small Scene shop off stage Left 
-Over-sized Load In doors that load right into the stage area 
-Stage Left and Stage Right access to downstairs dressing room area 
-Automatic House Lights on Dimmers (House half, works and House out) 
-2 Wireless hand held mics and 8 wireless body mics 
-Smoke Machine 
-Automatic Drop Down movie screen and Digital Projector 
-Amplified Hearing Devices for Hearing impaired 
-Fully Handicap accessible 
-Large Concession Stand Area 
-Lighted Marquee on the Side of the Building 
-Wood Panel Conference Room 
-Box Office Area with space for 4 separate offices (Cubicles) 
-Separate Large Office Area 
-2 Over-sized Dressing Rooms Downstairs 
-Green Room 
-Prop/Costume Room 
-2 rehearsal spaces with Marley Flooring 
-Dining Area 
-Kitchen with Refrigerator and Microwave 
-Multiple Storage Closets 
-Men' and Women's Bathrooms upstairs and Downstairs 
-Large back hallway good for receptions and gatherings 
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Exhibit 5.  Red Clay Theatre Sound System   

 
State of the art sound, audio, and video system equipped to deliver outstanding  

performance opportunities.   

The Red Clay Theatre sound system is on the cutting edge for its venue size can 

compete with any of its peer theatres.  The system can be operated with one touch and 

has the ability to have a theatre L.C.R. (Left, Center, Right) configuration or 5.1 

surround sound with one operation through BSS London Blue 10 control interface. 

 

Movies can be played in surround sound and shown on a Vu-Tec 10 foot high by 16 foot 

wide movie screen with wireless control system.  

 

The projector is a Digital Projection Titan HD 5000 Lumen D.L.P.  The venue delivers 

stunning images for movies shown on screen and for business presentations. Denon 

controls operate DVD and surround sound processing. 

The system workhorse is the Soundcraft MH2 48 Channel Audio Console.  It is 

accompanied by a Pro-Co CATALYST digital audio snake delivering 24 channels from a 

Cat-5 stage box and 6 channels of overhead microphones with two additional inputs 

located stage right.  

 

The console features triple modes: FOH (Front Of House), Monitor or both 

simultaneously. Up to 21 Mix Busses include: 10 aux sends, 8 group outs and 

left/right/center bussing, 8 VCA groups, 6 mute groups, 10 aux sends with pre/post 

switching, 4 band EQ with sweepable freq. for each band, 11x4 matrix allows four 

separate sub-mixes of left, right, center, and group outputs, internal power supply with 

external redundant power supply, direct outs on every mono channel, LCR panning on 

every input, & 4 stereo inputs.  

 

There are 8 channels of DBX compression inserted on the monitor outs. Two channels 

of effects processing are provided by a Lexicon effects processor and include Reverb, 

Echo, and Delay. 

 

There are 2 powered monitor speakers, a computer and CD/Tape player located in the 

control room. 

 

The Red Clay Theatre also carries 10 ADA compliant Sennheiser 2.4 GHz wireless 

infrared assisted listening headsets for the hearing impaired.  
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Intercom system is from Production Intercom and consists of a 2-channel A & B set-up. 

Locations are Sound, Lighting, Stage Left, Stage Right, Stage Managers position (either 

stage or control room), two wireless headsets, dressing rooms in wall locations. 

Intercom is fed with an audio feed from the stage.  

 

All amplification is from Crown amplifiers delivering low-noise, transparent audio. 

Models include CTs series and I-Tech. 

 

House EQ is from a London Blue 80 Processor, accompanied by a Blue 32 and Blue 

10. 

 

The entire 27 box speaker system is JBL. The Left, Center, and Right clusters utilize the 

AM series boxes mounted horizontally with horns rotated, a total of 6 speakers in an 

LCR configuration provide even coverage and volume level to every seat in the house. 

Two dual 18ò sub-woofers are located behind the curtains on stage right and left. The 

subs are run off an aux-send on the console so you can add bass when and where you 

need it. Mounted to the walls in the house are four Control 30 boxes that are used for 

sound effects or surround sound. The theatre also has 2 permanently mounted 

SRX712Môs to the truss at the rear of the stage for sound effects or monitors. There are 

six separate monitor sends to the stage and 6 SRX712M monitor speakers for use 

wherever needed. They are processed by 3 BSS Dual 31 band graphic EQôs. The lobby 

and dressing rooms also have a mix of the program with separate volume control and 

control series speakers.  

 

The microphone selection consists of Sennheiser 2- e602, 6- e614, and 12 e845ôs. Mic 

stands and cables for all microphones. Wireless micôs include 10 Sennheiser G2 series. 

8 body packs with the Broadway famous MKEII mic capsules in beige. There are also 2 

handheld wireless mics. The system has an amplification system built into the stage for 

reduced signal drop. 
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Exhibit 6.  Operational Expenses  

Red Clay utilities consist of Electricity, Water, Gas, and phone.  

An operating history for the past two years displayed for each 

utility.  

July 2007   $33.41 

August  2007  $18.9 

Sept  2007 $136.56 

Oct 2007 $73.9 

Nov 2007 $67.03 

Dec 2007 $106.77 

Jan 2008 $119.48 

Feb 2008 $94.98 

March 2008 $54.08 

April 2008 $62.26 

May 2008 $40.17 

June 2008 $34.44 

July  2008 $85.16 

Aug 2008 $17.62 

Sept 2008 $9.17 

Oct 2008 $10.17 

Nov 2008 $32.8 

Dec 2008 $36.08 

January 2009 $37.66 

Feb 2009 $37.32 

March 2009 $23.29 

April 2009 $31.17 

May  2009 $38.19 

June  2009 $39.94 

  Water Utility 
For Red Clay 
Theatre 
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July 2007 $1,227.37 

 Aug 2007 $1,121.50 

Sept 2007 $1,907.15 

Oct 2007 $1,371.80 

Nov  2007 $1,058.95 

Dec  2007 $741.34 

Jan  2008 $1,053.41 

Feb 2008 $994.84 

March 2008 $1,031.10 

April  2008 $794.73 

May  2008 $540.40 

June 2008 $525.39 

July  2008 $1,136.11 

Aug  2008 $1,595.14 

Sept 2008 $1,446.50 

Oct  2008 $1,189.20 

Nov 2008 $647.53 

Dec 2008 $1,163.47 

Jan  2009 $1,032.00 

Feb 2009 $879.32 

March  2009 $751.37 

April  2009 $831.33 

May  2009 $735.36 

June 2009 $671.39 

July  2009 $1,389.59 

  Georgia 
Power 
Utility 
Electricity 
for Red Clay 
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7/30/2007 187.17 

8/1/2007 187.95 

8/9/2007 190.05 

9/11/2007 139.97 

10/10/2007 142.45 

10/8/2007 139.85 

12/10/2007 251.36 

1/10/2008 570.34 

2/8/2008 629.41 

3/11/2007 658.65 

4/10/2008 164.11 

5/9/2008 -218.96 

6/10/2008 79.99 

7/10/2008 60.27 

8/8/2008 138.97 

9/10/2008 149.25 

10/9/2008 150.5 

11/10/2008 150.5 

12/10/2008 201.24 

1/9/2009 305.37 

2/9/2009 660.93 

3/11/2009 340.58 

4/9/2009 167.93 

5/21/2009 150 

6/9/2009 150.86 
Gas Red 

Clay 
  

Phone Lines Red Clay 

2/1/09  $331.66 

3/1/09  $287.57 

4/1/09  $352.45 

5/1/09  $275.44 

6/1/09  $265.78 

7/1/09  $265.78 
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Exhibit 7   

Request for Proposal General Requirements ï for 

Management/Presenting Agreements only   

The General Requirements are terms and conditions that the City expects all of its contractors 

to meet. By proposing the Proposer agrees to be bound by these requirements unless otherwise 

noted in the Proposal.  The Proposer may suggest alternative language to any section. Some 

negotiation is possible to accommodate Proposer's suggestions. 

1 City's Rights 
The City reserves the right to reject any or all proposals or parts of proposals, to accept part 
or all of proposals on the basis of considerations other than lowest cost, and to create a 
project of lesser or greater expense and reimbursement than described in this Request for 
Proposal, or the respondent's reply based on the component prices submitted.   

 

2 Interest of Members of City 
The contractor agrees that no member of the governing body, officer, employee or agent of 
the City shall have any interest, financial or otherwise, direct or indirect, in the Contract. 
 

3 Equal Opportunity Statement 
Contractor agrees to comply with the provisions of all applicable federal, state and City of 
Duluth ordinances and regulations pertaining to civil rights and nondiscrimination.  

 

4 Non-Discrimination 
The contractor will not discriminate against any employee or applicant for employment 
because of race, color, creed, religion, ancestry, sex, national origin, affection preference, 
disability, age, marital status or status with regard to public assistance or as a disabled 
veteran or veteran or the Vietnam era.  Such prohibition against discrimination shall include, 
but not be limited to, the following: employment, upgrading, demotion or transfer, 
recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of 
compensation and selection for training, including apprenticeship. 
 
The contractor shall agree to post in conspicuous places, available to employees and 

applicants for employment, notices to be provided by the City, setting forth this 

nondiscrimination clause.  In addition, the Vendor shall, in all solicitations or advertisements 

for employees placed by or on behalf of the Vendor, state that all qualified applicants will 

receive consideration for employment without regard to race, creed, religion, ancestry, sex, 

national origin, affectional preference, disability, age, marital status or status with regard to 

public assistance or status as disabled veteran or veteran of the Vietnam era, Gulf War, 

Iraq, and Afghanistan. 

 

5 Insurance 
Insurance secured by the Contractor shall be issued by insurance companies acceptable to 
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the City and admitted in Georgia.  The insurance specified may be in a policy or policies of 
insurance, primary or excess.  Such insurance shall be in force on the date of execution of 
the contract and shall remain continuously in force for the duration of the contract.  The 
Contractor and its sub-contractors shall secure and maintain the following insurance: 

 

a) Workers Compensation  
b) Commercial General Liability insurance.  The policy shall be on an "occurrence" basis, 

shall include contractual liability coverage and the City shall be named an additional 
insured. 

c) Automobile Liability insurance.  
d) Professional Liability Insurance or Errors & Omissions insurance providing coverage for 

1) the claims that arise from the errors or omissions of the Contractor or its sub-
contractors and 2) the negligence or failure to render a professional service by the 
Contractor or its sub-contractors.  The insurance policy must provide the protection 
stated for two years after completion of the work. 

 

Acceptance of the insurance by the City shall not relieve, limit or decrease the liability of the 

Contractor.  Any policy deductibles or retention shall be the responsibility of the contractor.  

The Contractor shall control any special or unusual hazards and be responsible for any 

damages that result from those hazards.  The City does not represent that the insurance 

requirements are sufficient to protect the Contractor's interest or provide adequate 

coverage.  Evidence of coverage is to be provided on a City-approved Insurance Certificate.  

A thirty- (30) date written notice is required if the policy is canceled, not renewed or 

materially changed.  The Contractor shall require any of its subcontractors, if sub-contracting 

is allowable under this contact, to comply with these provisions. 

 

6 Transfer of Interest 
The Contractor shall not assign any interest in the Contract, and shall not transfer any 
interest in the same either by assignment or novation without the prior written approval of 
the City, provided, however, that claims for money due or to income due to the contractor 
may be assigned to a bank, trust company or other financial institution, or to a Trustee in 
Bankruptcy without such approval.  Notice to any such assignment or transfer shall be 
furnished to the City.  The Contractor shall not subcontract any services under this contract 
without prior approval of the City Administrator. 
 

7 Compliance Requirements 
All contractors hired by the City of Duluth are required to abide by the regulations of the 
Americans with Disabilities Act of 1990 (ADA) which prohibits discrimination against 
individuals with disabilities.  The contractor will not discriminate against any employee or 
applicant for employment because of their disability and will take affirmative action to ensure 
that all employment practices are free from such discrimination.  Such employment practices 
include but are not limited to the following: hiring, promotion, demotion, transfer, recruitment 
or recruitment advertising, layoff, discharge, compensation and fringe benefits, 
classification, referral and training. In the event of the contractor's noncompliance with the 
non-discrimination clauses of this contract, this contract may be canceled, terminated, or 
suspended, in whole or part, and the contractor may be declared ineligible by the Duluth 
City Council from any further participation in City contracts in addition to other remedies as 
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provided by law. 
 

8 General Compliance 
The Contractor agrees to comply with all applicable Federal, State and local laws and 
regulations governing funds provided under this contract.  

 

9 Performance Monitoring 
The City will monitor the performance of the Contractor against goals and performance 
standards required herein.  Substandard performance as determined by the City will 
constitute non-compliance with this agreement.  If action to correct such substandard 
performance is not taken by the Contractor within a reasonable period of time after being 
notified by the City, contract termination procedures will be initiated.   

 

10 Independent Contractor 
Nothing contained in this agreement is intended to, or shall be construed in any manner, as 

creating or establishing the relationship of employer/employee between the parties.  The 

Contractor shall at all times remain an independent contractor with respect to the services to 

be performed under this Contract.  Any and all employees of Contractor or other persons 

engaged in the performance of any work or services required by Contractor under this 

Contract shall be considered employees or sub-contractors of the Contractor only and not of 

the City.  

11 Hold Harmless 
The Contractor agrees to defend, indemnify and hold harmless the City, its officers and 

employees, from any liabilities, claims, damages, costs, judgments, and expenses, including 

attorney's fees, resulting directly or indirectly from an act or omission of the contractor, its 

employees, its agents, or employees of subcontractors, in the performance of the services 

provided by this contract or by reason of the failure of the contractor to fully perform, in any 

respect, any of its obligations under this contract.   

12 Accounting Standards 
The Contractor agrees to maintain the necessary source documentation and enforce 

sufficient internal controls as dictated by generally accepted accounting practices to properly 

account for expenses incurred under this contract. 

 

 

 

 

13 Retention of Records 
The Contractor shall retain all records pertinent to expenditures incurred under this contract 

for a period of six years after the resolution of all audit findings, with the exception that such 
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records shall be kept for a period of ten years after both the terms of a monitoring 

agreement have been fulfilled and all audit findings have been resolved for abatement 

programs.   Records for non-expendable property acquired with funds under this contract 

shall be retained for three years after final disposition of such property. 

14 Data Practices  
The Contractor agrees to comply with all applicable state and federal laws relating to data 

privacy or confidentiality.  The Contractor must immediately report to the City any requests 

from third parties for information relating to this Agreement.  The City agrees to promptly 

respond to inquiries from the Contractor concerning data requests.  The Contractor agrees 

to hold the City, its officers, and employees harmless from any claims resulting from the 

Contractorôs unlawful disclosure or use of data protected under state and federal laws. 

All Proposals shall be treated as non-public information until the Proposals are opened for 

review by the City. At that time, the names of the responders become public data.  All other 

data is private or non-public until the City has completed negotiating the contract with the 

selected vendor.  At that time, the Proposals and their contents become public.  

15 Inspection of Records 
All Contractor records with respect to any matters covered by this agreement shall be made 

available to the City or its designees at any time during normal business hours, as often as 

the City deems necessary, to audit, examine, and make excerpts or transcripts of all 

relevant data. 

16 Applicable Law 
The laws of the State of Georgia shall govern all interpretations of this contract, and the 

appropriate venue and jurisdiction for any litigation which may arise hereunder will be in 

those courts located within the County of Gwinnett, State of Georgia, regardless of the place 

of business, residence or incorporation of the Contractor. 

17 Conflict and Priority 
In the event that a conflict is found between provisions in this Contract, the Contractor's 

Proposal or the City's Request for Proposals, the provisions in the following rank order shall 

take precedence:  1) Contract; 2) Proposal; and last 3) Request for Proposals. 

18 Ownership of Materials 
All finished or unfinished documents, data, studies, surveys, maps, models, photographs, 

reports or other materials resulting from this Contract shall become the property of the City 

upon final approval of the final report or upon request by the City at any time before then.  

The City may use, extend, or enlarge any document produced under this Contract without 

the consent, permission of, or further compensation to the Contractor. 

 

 

19 Conflict Of Interest/Code Of Ethics 
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Contractor agrees to be bound by the City's Code of Ethics. Contractor certifies that to the 

best of its knowledge all City employees and officers participating in this Agreement have 

also complied with that Ordinance. It is agreed by the Parties that any violation of the Code 

of Ethics constitutes grounds for the City to void this Agreement.  All questions relative to 

this section shall be referred to the City and shall be promptly answered. 

20 Termination 
The City may cancel this Contract for any reason without cause upon thirty (30) days written 

notice, except that if either party fails to fulfill its obligations under the Contract in a proper 

and timely manner, or otherwise violates the terms of this Contract, the other party shall 

have the right to terminate this Contract, if the default has not been cured after a ten (10) 

days written notice has been provided.  If termination shall be without cause, the City shall 

pay contractor all compensation earned to the date of termination.  If the termination shall be 

for breach of this Contract by Contractor, the City shall pay Contractor all compensation 

earned prior to the date of termination minus any damages and costs incurred by the City as 

a result of the breach. If the contract is canceled or terminated, all finished or unfinished 

documents, data, studies, surveys, maps, models, photographs, reports or other materials 

prepared by the Contractor under this agreement shall, at the option of the City, become the 

property of the City, and the Contractor shall be entitled to receive just and equitable 

compensation for any satisfactory work completed on such documents or materials prior to 

the termination. 

Notwithstanding the above, the Contractor shall not be relieved of liability to the City for 

damages sustained by the City as a result of any breach of this Contract by the Contractor.  

The City may, in such event, withhold payments due to the Contractor for the purpose of 

set-off until such time as the exact amount of damages due to the City is determined.  The 

rights or remedies provided for herein shall not limit the City, in case of any default by the 

Contractor, from asserting any other right or remedy allowed by law, equity, or by statute. 
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Exhibit 8 Map 

 

 

Aerial View of Red Clay Theatre Complex 
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Red Clay Theatre, 3116 Main Street Duluth, Georgia 30565 
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9. City of Duluth Events Listing 

 


